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1. Text of the Proposed Rule Change 

National Stock Exchange, Inc. (“NSX®” or “Exchange”) proposes to effectuate an 

amendment to its Amended and Restated Certificate of Incorporation to include a reference to 

Section 242 of the General Corporation Law of the State of Delaware.   

(a) Not applicable. 

(b) Not applicable. 

(c) Not applicable. 

2. Procedures of the Self-Regulatory Organization 

(a) The rule filing was approved by the Exchange’s Board of Directors (“NSX Board”) 

on August 19, 2011 and the Regulatory Oversight Committee on August 9, 2011.  No further 

action is required. 

(b) Comments and questions on the proposed rule change may be directed to Philip 

M. Pinc, Vice President, Counsel of the Exchange, at 312.913.5918. 

3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

(a) Purpose 

With this rule change, the Exchange is proposing to effectuate an amendment to its 

Amended and Restated Certificate of Incorporation (“Certificate”) to include a reference to 

Section 242 of the General Corporation Law of the State of Delaware (“Delaware Corporation 

Law”). 

Section 242 of Delaware Corporation Law refers to amendments to certificates of 

incorporation after the receipt of payment for stock.1  Section 242 states that, after receipt of 

payment for stock, a corporation “may amend its certificate of incorporation . . . so long as its 

certificate of incorporation as amended would contain only such provisions as it would be lawful 

and proper to insert in an original certificate of incorporation filed at the time of the filing of the 

                                                 
1 8 Del. C. 1953, § 242. 
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amendment.”2   Amended certificates of incorporation must explicitly reference Section 242 to 

be deemed acceptable for filing with the Delaware Secretary of State. 

On November 28, 2011, the Exchange filed with the Commission, as part of its Exhibit 5 

to a rule filing seeking Commission approval of the acquisition of the Exchange by CBOE Stock 

Exchange, LLC, a proposed form of Certificate.  The Certificate in the form proposed was 

approved by the Commission on December 29, 2011.3   However, the Certificate in the form 

proposed failed to contain an explicit reference to Section 242 of Delaware Corporation Law.  

Instead, the last sentence in the first paragraph of the approved Certificate stated “. . . 

[p]ursuant to, and being duly adopted in accordance with, Section 245 of the General 

Corporation Law of the State of Delaware, this . . . Certificate . . . amends and restates the 

Restated Certificate of Incorporation in its entirety . . .”   

On December 30, 2011,  the Certificate, in the form approved by the Commission (i.e., 

without explicit reference to Section 242), was submitted for filing to the Delaware Secretary of 

State.  The Delaware Secretary of State refused to accept the Certificate unless a reference to 

Section 242 was added to the text of the Certificate.  Such reference was added and the 

Certificate, as modified, was accepted by and successfully filed with the Delaware Secretary of 

State.  As a result, pursuant the instant rule filing, the Exchange is proposing to amend the text 

of the Certificate previously filed with, and approved by, the Commission by explicitly 

referencing Section 242 of the Delaware Corporation Law in the text of the Certificate 

immediately before the reference to Section 245.  In so doing, the Exchange seeks to fully 

comply with Delaware Corporation Law and with the Securities Exchange Act of 1934 (the 

“Act”).   

 

                                                 
2 8 Del. C. 1953, § 242(a).  
 
3  See Securities Exchange Act Release No. 66071 (December 29, 2011) (SR-NSX-2011-14 and SR-CBOE-2011-
107). 
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(b) Statutory Basis 

The Exchange believes that the proposed rule change is consistent with the provisions 

of Section 6(b) of the Act,4 in general, and Section 6(b)(4) of the Act,5 in particular, in that it is 

designed, among other things, to promote clarity, transparency and full disclosure, in so doing, 

to prevent fraudulent and manipulative acts and practices, to promote just and equitable 

principles of trade, to remove impediments to and perfect the mechanism of a free and open 

market and a national market system, and, in general, to protect investors and the public 

interest.   

Moreover, the proposed rule change is not discriminatory in that it is solely 

administrative and does not affect the rights of any ETP Holder, does not impact any other 

provision of the Certificate, and is consistent with the Commission’s recent order approving the 

Certificate.  The proposed amendment simply adds to the Certificate an explicit cross-reference 

to applicable law and consequently constitutes a technical amendment that relates solely to the 

administration of the Exchange and the Exchange’s ability to successfully file the Certificate with 

the Delaware Secretary of State.   

4. Self-Regulatory Organization’s Statement on Burden on Competition 

The Exchange does not believe that the proposed rule change will impose any 

inappropriate burden on competition. 

5. Self-Regulatory Organization’s Statement on Comments on the Proposed Rule Change 
Received from Members, Participants or Others 

The Exchange has neither solicited nor received written comments on the proposed rule 

change. 

6. Extension of Time Period for Commission Action 

Not applicable. 

                                                                                                                                                             
 
4  15 U.S.C. 78f(b).  
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7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated 
Effectiveness Pursuant to Section 19(b)(2) 

(a) The proposed rule change has become effective pursuant to Section 19(b)(3)(A) 

of the Act.6 

(b) The proposed rule change has become effective pursuant to Section 

19(b)(3)(A)(ii) of the Act7 and subparagraph (f)(3) of Rule 19b-48 thereunder, because, as 

provided in (f)(3), the proposed rule change is concerned solely with the administration of the 

self-regulatory organization.  At any time within 60 days of the filing of the proposed rule 

change, the Commission summarily may temporarily suspend such rule change if it appears to 

the Commission that such action is necessary or appropriate in the public interest, for the 

protection of investors, or otherwise in furtherance of the purposes of the Securities and 

Exchange Act of 1934.   

(c) Not applicable. 

(d) Not applicable. 

 
8. Proposed Rule Change Based on Rules of Another Self-Regulatory Organization or the 

Commission 

The proposed rule change is not based upon the rule of another self-regulatory 

organization or of the Commission. 

9. Exhibits 

List of Exhibits Filed: 

1. Form of Notice of Proposed Rule Change for publication in the Federal Register. 

5. Text of the proposed rule change to the NSX Amended and Restated Certificate 
of Incorporation. 

                                                                                                                                                             
5  15 U.S.C. 78f(b)(4). 
 
6  15 U.S.C. 78s(b)(3)(A). 
  
7  15 U.S.C. 78s(b)(3)(A)(ii). 
 
8  17 C.F.R. 240.19b-4. 
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EXHIBIT 1
 

SECURITIES AND EXCHANGE COMMISSION 
 
(Release No.____________ ; File No. SR-NSX-2012-03) 
Dated: 
 
Self-Regulatory Organizations; National Stock Exchange, Inc.; Notice of Filing and Immediate 
Effectiveness of Proposed Rule Change to effectuate an amendment to its Amended and 
Restated Certificate of Incorporation to include a reference to Section 242 of the General 
Corporation Law of the State of Delaware. 
         
 Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (the “Act”)1 and 

Rule 19b-4 thereunder,2 notice is hereby given that on _________, 2012, National Stock 

Exchange, Inc. filed with the Securities and Exchange Commission ( “Commission”) the 

proposed rule change, as described in Items I, II, and III below, which Items have been 

prepared by the Exchange.  The Commission is publishing this notice to solicit comment on the 

proposed rule change from interested persons. 

I. Self-Regulatory Organization’s Statement of the Terms of Substance of the Proposed 
Rule Change 

 
National Stock Exchange, Inc. (“NSX®” or “Exchange”) proposes to effectuate an 

amendment to its Amended and Restated Certificate of Incorporation to include a reference to 

Section 242 of the General Corporation Law of the State of Delaware.   

II. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

 
In its filing with the Commission, the Exchange included statements concerning the 

purpose of and basis for the proposed rule change and discussed any comments it received on 

the proposed rule change.  The text of these statements may be examined at the places 

specified in Item IV below.  The Exchange has prepared summaries, set forth in sections A, B, 

and C below, of the most significant parts of such statements. 

                                                 
1 15 U.S.C. 78s(b)(1).  
 
2 17 CFR  §240.19b-4. 
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 A. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis 
for, the Proposed Rule Change 
 

Purpose 

With this rule change, the Exchange is proposing to effectuate an amendment to its 

Amended and Restated Certificate of Incorporation (“Certificate”) to include a reference to 

Section 242 of the General Corporation Law of the State of Delaware (“Delaware Corporation 

Law”). 

Section 242 of Delaware Corporation Law refers to amendments to certificates of 

incorporation after the receipt of payment for stock.3  Section 242 states that, after receipt of 

payment for stock, a corporation “may amend its certificate of incorporation . . . so long as its 

certificate of incorporation as amended would contain only such provisions as it would be lawful 

and proper to insert in an original certificate of incorporation filed at the time of the filing of the 

amendment.”4   Amended certificates of incorporation must explicitly reference Section 242 to 

be deemed acceptable for filing with the Delaware Secretary of State. 

On November 28, 2011, the Exchange filed with the Commission, as part of its Exhibit 5 

to a rule filing seeking Commission approval of the acquisition of the Exchange by CBOE Stock 

Exchange, LLC, a proposed form of Certificate.  The Certificate in the form proposed was 

approved by the Commission on December 29, 2011.5   However, the Certificate in the form 

proposed failed to contain an explicit reference to Section 242 of Delaware Corporation Law.  

Instead, the last sentence in the first paragraph of the approved Certificate stated “. . . 

[p]ursuant to, and being duly adopted in accordance with, Section 245 of the General 

                                                 
3 8 Del. C. 1953, § 242. 
 
4 8 Del. C. 1953, § 242(a). 
 
5  See Securities Exchange Act Release No. 66071 (December 29, 2011) (SR-NSX-2011-14 and SR-CBOE-2011-
107). 
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Corporation Law of the State of Delaware, this . . . Certificate . . . amends and restates the 

Restated Certificate of Incorporation in its entirety . . .”   

On December 30, 2011, the Certificate, in the form approved by the Commission (i.e., 

without explicit reference to Section 242), was submitted for filing to the Delaware Secretary of 

State.  The Delaware Secretary of State refused to accept the Certificate unless a reference to 

Section 242 was added to the text of the Certificate.  Such reference was added and the 

Certificate, as modified, was accepted by and successfully filed with the Delaware Secretary of 

State.  As a result, pursuant the instant rule filing, the Exchange is proposing to amend the text 

of the Certificate previously filed with, and approved by, the Commission by explicitly 

referencing Section 242 of the Delaware Corporation Law in the text of the Certificate 

immediately before the reference to Section 245.  In so doing, the Exchange seeks to fully 

comply with Delaware Corporation Law and with the Securities Exchange Act of 1934 (the 

“Act”). 

Statutory Basis 

The Exchange believes that the proposed rule change is consistent with the provisions 

of Section 6(b) of the Act,6 in general, and Section 6(b)(4) of the Act,7 in particular, in that it is 

designed, among other things, to promote clarity, transparency and full disclosure, in so doing, 

to prevent fraudulent and manipulative acts and practices, to promote just and equitable 

principles of trade, to remove impediments to and perfect the mechanism of a free and open 

market and a national market system, and, in general, to protect investors and the public 

interest.   

Moreover, the proposed rule change is not discriminatory in that it is solely 

administrative and does not affect the rights of any ETP Holder, does not impact any other 

                                                 
6  15 U.S.C. 78f(b).  
  
7  15 U.S.C. 78f(b)(4). 
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provision of the Certificate, and is consistent with the Commission’s recent order approving the 

Certificate.  The proposed amendment simply adds to the Certificate an explicit cross-reference 

to applicable law and consequently constitutes a technical amendment that relates solely to the 

administration of the Exchange and the Exchange’s ability to successfully file the Certificate with 

the Delaware Secretary of State.   

B. Self-Regulatory Organization’s Statement on Burden on Competition 

 
The Exchange does not believe that the proposed rule change will result in any burden 

on competition that is not necessary or appropriate in furtherance of the purposes of the Act.   

C. Self-Regulatory Organization’s Statement on Comments on the Proposed Rule  

  Change Received from Members, Participants or Others 

 
The Exchange has neither solicited nor received written comments on the proposed rule 

change. 

III. Date of Effectiveness of the Proposed Rule Change and Timing for Commission Action 
 
 The proposed rule change has taken effect upon filing pursuant to Section 19(b)(3)(A)(ii) 

of the Act8 and subparagraph (f)(3) of Rule 19b-49 thereunder, because, as provided in (f)(3), 

the proposed rule change is concerned solely with the administration of the self-regulatory 

organization.  At any time within 60 days of the filing of the proposed rule change, the 

Commission summarily may temporarily suspend such rule change if it appears to the 

Commission that such action is necessary or appropriate in the public interest, for the protection 

of investors, or otherwise in furtherance of the purposes of the Securities and Exchange Act of 

1934. 

IV. Solicitation of Comments 

 Interested persons are invited to submit written data, views, and arguments concerning 

                                                 
8  15 U.S.C. 78s(b)(3)(A)(ii). 
 
9  17 CFR 240.19b-4. 
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the foregoing, including whether the proposed rule change is consistent with the Act.  

Comments may be submitted by any of the following methods: 

Electronic Comments 

• Use the Commission’s Internet comment form (http://www.sec.gov/rules/sro.shtml); or 

• Send an e-mail to rule-comments@sec.gov.  Please include File Number SR-NSX-2012-

03 on the subject line. 

Paper Comments 

• Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and 

Exchange Commission, 100 F Street, NE, Washington, D.C.  20549-1090.   

 All submissions should refer to File No. SR-NSX-2012-03.  This file number should be 

included in the subject line if e-mail is used.  To help the Commission process and review 

comments more efficiently, please use only one method.  The Commission will post all 

comments on the Commission’s Internet Web site (http://www.sec.gov/rules/sro.shtml).  Copies 

of the submission, all subsequent amendments, all written statements with respect to the 

proposed rule change that are filed with the Commission, and all written communications 

relating to the proposed rule change between the Commission and any person, other than those 

that may be withheld from the public in accordance with the provisions of 5 U.S.C. 552, will be 

available for website viewing and printing in the Commission's Public Reference Room, 100 F 

Street, NE, Washington, DC  20549, on official business days between the hours of 10 a.m. and 

3 p.m. eastern time.  Copies of such filings will also be available for inspection and copying at 

the principal office of the Exchange.  All comments received will be posted without change; the 

Commission does not edit personal identifying information from submissions.  You should 

submit only information that you wish to make available publicly.  All submissions should refer to 

file number SR-NSX-2012-03 and should be submitted on or before 

______________________.
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For the Commission by the Division of Trading and Markets, pursuant to the delegated 

authority.10 

Elizabeth M. Murphy 
Secretary 

                                                 
10 17 CFR §200.30-3(a)(12). 
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EXHIBIT 5 
Proposed new language is underlined; proposed deletions are marked by [brackets].  

* * * * * 

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION 
OF 

NATIONAL STOCK EXCHANGE, INC. 

The name of the corporation is National Stock Exchange, Inc. (the “Corporation”).  The 
Corporation was originally incorporated under the name NSX Delaware Merger Sub, Inc., and 
the original Certificate of Incorporation of the Corporation was filed with the Secretary of State 
of the State of Delaware on December 12, 2005.  The Certificate of Incorporation was restated 
on June 29, 2006.  Pursuant to, and being duly adopted in accordance with, Sections 242 and 245 
of the General Corporation Law of the State of Delaware, this Amended and Restated Certificate 
of Incorporation hereby amends and restates the Restated Certificate of Incorporation in its 
entirety, and reads in its entirety as follows: 

Name 

FIRST: The name of the Corporation is NATIONAL STOCK EXCHANGE, INC.    

Registered Office 

SECOND: The address of the initial registered office of the Corporation in the State 
of Delaware is 1209 Orange Street, in the City of Wilmington, State of Delaware 19801, County 
of New Castle, and the name of its initial registered agent at that address is The Corporation 
Trust Company. 

Purpose 

THIRD: The purpose or purposes of the Corporation is to engage in any lawful act 
or activity for which corporations may be organized under the General Corporation Law of 
Delaware. 

Authorized Stock 

FOURTH: The total number of shares of stock which the Corporation shall have 
authority to issue is one thousand (1,000) shares of common stock having a par value of $.01 per 
share.  At all times, all of the outstanding stock of the Corporation shall be owned by CBOE 
Stock Exchange, LLC, a Delaware limited liability company.    
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Board of Directors 

FIFTH: (a)  General.  The Corporation shall be managed by the Board of Directors 
which shall exercise all powers conferred to it by the laws of the State of Delaware.  In 
furtherance of and not in limitation of the powers conferred by statute, the Board of Directors is 
expressly authorized to adopt the bylaws and the rules of the Corporation and to amend or repeal 
any provision thereof subject to such conditions as the bylaws or rules may provide.  Directors 
shall be elected by the stockholders of the Corporation.  Elections of directors of the Corporation 
need not be by written ballot unless the bylaws so provide.   

(b) Removal of Directors.  Except as provided herein, any director may be 
removed from office by a vote of the stockholders at any time with or without cause; provided, 
however, that an ETP Holder Director, as such term is defined in the bylaws of the Corporation, 
may only be removed for cause.  For purposes of this section, “cause” shall mean only (i) a 
breach of a director’s duty of loyalty to the Corporation or its stockholders, (ii) acts or omissions 
not in good faith or which involve intentional misconduct or a knowing violation of the law, (iii) 
actions resulting in liability under Section 174 of the General Corporation Law of Delaware, or 
(iv) transactions from which a director derived an improper personal benefit.  Any director may 
be removed for cause by the holders of a majority of the shares of capital stock then entitled to 
be voted at an election of directors. 

Duration 

SIXTH: The duration of the Corporation shall be perpetual. 

Bylaws  

SEVENTH: Except as may be expressly provided otherwise in the bylaws of the 
Corporation, the Board of Directors shall have the power to adopt, amend or repeal bylaws and 
rules of the Corporation.  The bylaws of the Corporation may also be amended or repealed, or 
new bylaws of the Corporation may be adopted, by action taken by the stockholders of the 
Corporation.  Any change to the bylaws that is required to be approved by or filed with the 
United States Securities and Exchange Commission (the “Commission”) before it may become 
effective under Section 19 of the Securities Exchange Act of 1934, as amended  (the “Act”) and 
the rules promulgated thereunder shall not become effective until the procedures of the 
Commission necessary to make it effective shall have been satisfied.  Before any amendment to, 
or repeal of, any provision of the bylaws of the Corporation shall be effective, those changes 
shall be submitted to the Board of Directors of the Corporation and if such amendment or repeal 
must be filed with or filed with and approved by the Commission, then the proposed changes to 
the bylaws of the Corporation shall not become effective until filed with or filed with and 
approved by the Commission, as the case may be. 

Limitation of Director Liability 

EIGHTH: To the fullest extent not prohibited by the General Corporation Law of the 
State of Delaware, as it exists on the date this Certificate of Incorporation is adopted or as such 
law may later be amended, no director of the Corporation shall be liable to the Corporation or its 
stockholders for monetary damages for breach of fiduciary duty as a director.  No amendment to 
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or repeal of this Article shall adversely affect any right or protection of a director of the 
Corporation that exists at the time of such amendment or repeal with respect to any actions 
taken, or inactions, prior thereto. 

Action without Meeting 

NINTH: Action may be taken by the stockholders of the Corporation, without a 
meeting, by written consent as and to the extent provided at the time by the General Corporation 
Law of Delaware, provided that the matter to be acted upon by such written consent previously 
has been directed by the Board of Directors to be submitted to the stockholders for their action 
by written consent. 

Compromise or Other Arrangement 

TENTH: Whenever a compromise or arrangement is proposed between the 
Corporation and its creditors or any class of them and/or between the Corporation and its 
stockholders or any class of them, any court of equitable jurisdiction within the State of 
Delaware may, on the application in a summary way of the Corporation or any creditor or 
stockholder thereof, or on the application of any receiver or receivers appointed for the 
Corporation under Section 291 of Title 8 of the Delaware Code, or on the application of trustees 
in dissolution or of any receiver or receivers appointed for the Corporation under Section 279 of 
Title 8 of the Delaware Code, order a meeting of the creditors or class of creditors and/or of the 
stockholders or class of stockholders of the Corporation, as the case may be, to be summoned in 
such manner as such court directs.  If a majority in number representing three fourths in value of 
the creditors or class of creditors and/or of the stockholders or class of stockholders of the 
Corporation, as the case may be, agree to any compromise or arrangement and to any 
reorganization of the Corporation as consequence of such compromise or arrangement, the said 
compromise or arrangement and the said reorganization shall, if sanctioned by the court to which 
the said application has been made, be binding on all the creditors or class of creditors and/or on 
all the stockholders or class of stockholders of the Corporation, as the case may be, and also on 
the Corporation. 

Amendment of Certificate of Incorporation 

ELEVENTH: The Corporation reserves the right to amend this Certificate of 
Incorporation, and to change or repeal any provision of the Certificate of Incorporation, in the 
manner prescribed at the time by statute (provided, however, that any such amendment, change 
or repeal must be first approved by the Board of Directors), and all rights conferred upon 
stockholders in this Certificate of Incorporation are granted subject to this reservation.  Any 
change to the Certificate of Incorporation that is required to be approved or filed with the 
Commission before it may become effective shall not become effective, under Section 19 of the 
Act and the rules promulgated thereunder, until the procedures of the Commission necessary to 
make it effective shall have been satisfied.  Before any amendment to, or repeal of, any provision 
of this Certificate of Incorporation shall be effective, those changes shall be submitted to the 
Board of Directors of the Corporation and if such amendment or repeal must be filed with or 
filed with and approved by the Commission, then the proposed changes to this Certificate of 
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Incorporation shall not become effective until filed with or filed with and approved by the 
Commission, as the case may be. 

 

IN WITNESS WHEREOF, the undersigned has caused this Amended and Restated 
Certificate of Incorporation to be executed this ____ day of _____________, 2011. 

NATIONAL STOCK EXCHANGE, INC. 
 
 
 
By:   
Name:  ____  
Title:    
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